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Supplement to the Part 1 Form

PECO DEFAULT SERVICE PROGRAM 

REQUEST FOR PROPOSALS 

FOR BLOCK ENERGY SUPPLY
PART 1 DATE: May 27, 2009
This supplement to the Part 1 Form (the “supplement”) is to be included with the Part 1 Proposal in the PECO Energy Company (“PECO”) Default Service Program Request for Proposals for Block Energy supply (“Block Energy RFP” or “RFP”). All RFP Bidders relying on the financial standing of a Guarantor are required to submit this supplement with the Part 1 Proposal.
Before submitting a Part 1 Proposal in response to this RFP, please review the Block Energy RFP Rules and the Default Service Program Block Energy Supply Master Agreement so that you understand the conditions under which the RFP will be conducted.  These documents are posted at www.pecoprocurement.com.
By submitting a Part 1 Proposal in response to this RFP, you are agreeing to all terms and conditions of this RFP.
     
Name of RFP Bidder

INSTRUCTIONS 

RFP Bidders submit the Part 1 Form and all documents required therein to respond to the qualification standards for the Block Energy RFP. The Part 1 Form is posted to the RFP Web site: www.pecoprocurement.com. An RFP Bidder that is qualified after complying with all qualification standards of the Part 1 Proposal may submit a Part 2 Proposal.

Each RFP Bidder that relies on the financial standing of a Guarantor must use this supplement to the Part 1 Form to specify whether it will be using an alternate guaranty form approved by PECO through the Guaranty Process, or to make its elections to incorporate any of the approved modifications to the Form of Guaranty. 
The completed supplement must be included with the Part 1 Proposal in order for the Part 1 Proposal to be considered complete.

An RFP Bidder must:
· Manually insert the name of the RFP Bidder on every page of the supplement

· Specify whether it will be using an alternate guaranty form approved by PECO in Section I
· Make the desired elections to the Form of Guaranty in Section II if the RFP Bidder is not using an approved alternate guaranty form 
For those RFP Bidders relying on the financial standing of a Guarantor, the completed supplement to the Part 1 Form MUST be included with the Part 1 Proposal and received by the Independent Evaluator no later than 12:00 PM (noon) EPT
  on May 27, 2009 (the Part 1 Date) at:

NERA - Independent Evaluator

PECO Default Service Program RFPs 

1835 Market Street, Suite 1205

Philadelphia, PA 19103
Inquiries may be directed to the Independent Evaluator through the “Ask a Question” page on the RFP Web site at www.pecoprocurement.com.
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Section I.  RFP Bidders Using an Alternate Guaranty Form

Please check here  FORMCHECKBOX 
 if you intend to use an alternate guaranty form that has been approved by PECO through the Guaranty Process. If you are using an approved alternate guaranty form, it is not necessary to complete Section II of this supplement.

Otherwise, please proceed to Section II of this supplement.
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Section II.  Elections for the Preparation of the Form of Guaranty.

All modifications to the Form of Guaranty accepted pursuant to the Guaranty Process are available to all RFP Bidders on an optional basis.  If the RFP Bidder is relying on the financial standing of a Guarantor, and is not using an alternate guaranty form that has been approved by PECO, please fill out this section, making all elections as they should appear on the Guaranty.  

Seller’s Election to adopt the following optional changes 

to EXHIBIT F  to the Default Service Program
Supply Master Agreement (FORM OF GUARANTY)
(Optional Change #1) Paragraph 1:  Check here to adopt this optional change [  FORMCHECKBOX 
 ].
1. 
The Guarantor, as primary obligor and not merely as surety, hereby irrevocably and unconditionally guarantees the full and prompt payment when due (whether by acceleration or otherwise) of any sums due and payable by the Seller as a result of an Event of Default under the Agreement(s) (including, without limitation, indemnities, damages, fees and interest thereon, pursuant to the terms of the Agreement(s)). [Notwithstanding anything to the contrary herein, the maximum aggregate liability of the Guarantor under this Guaranty shall in no event exceed $____, less the value of other liquid securities posted by the Seller under the Agreement(s).] All such principal, interest, obligations and liabilities, collectively, are the “Guaranteed Obligations”. This Guaranty is a guarantee of payment and not of collection.

(Optional Change #2) Paragraph 1:  Check here to adopt this optional change [  FORMCHECKBOX 
 ].
1. 
The Guarantor, as primary obligor and not merely as surety, hereby irrevocably and unconditionally guarantees the full and prompt payment when due (whether by acceleration or otherwise) of any sums due and payable by the Seller as a result of an Event of Default under the Agreement(s) (including, without limitation, indemnities, damages, fees and interest thereon, pursuant to the terms of the Agreement(s)). Notwithstanding anything to the contrary herein, the maximum aggregate liability of the Guarantor under this Guaranty shall in no event exceed $____, excluding the value of other liquid securities posted by the Seller under the Agreement(s). All such principal, interest, obligations and liabilities, collectively, are the “Guaranteed Obligations”. This Guaranty is a guarantee of payment and not of collection.

(Optional Change #3) Paragraph 1:  Check here to adopt this optional change [  FORMCHECKBOX 
 ].
1. 
The Guarantor, as primary obligor and not merely as surety, hereby irrevocably and unconditionally guarantees the full and prompt payment when due (whether by acceleration or otherwise) of any sums due and payable by the Seller as a result of an Event of Default under the Agreement(s) (including, without limitation, indemnities, damages, fees and interest thereon, pursuant to the terms of the Agreement(s)). [Notwithstanding anything to the contrary herein, the maximum aggregate liability of the Guarantor under this Guaranty shall in no event exceed $____, excluding the value other liquid securities posted by the Seller under the Agreement(s).] All such principal, interest, obligations and liabilities, collectively, are the “Guaranteed Obligations”. This Guaranty is a guarantee of payment and not of collection.  For the avoidance of doubt, this Guaranty guarantees only payment obligations of Seller and does not guarantee physical delivery or, to the extent applicable, reporting obligations of Seller.
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 (Optional Change #4) Paragraph 1:  Check here to adopt this optional change [  FORMCHECKBOX 
 ].
1. 
The Guarantor, as primary obligor and not merely as surety, hereby irrevocably and unconditionally guarantees the full and prompt payment when due (whether by acceleration or otherwise) of any sums due and payable by the Seller as a result of an Event of Default under the Agreement(s) (including, without limitation, indemnities, damages, fees and interest thereon, pursuant to the terms of the Agreement(s)). [Notwithstanding anything to the contrary herein, the maximum aggregate liability of the Guarantor under this Guaranty shall in no event exceed [$____],excluding the value of other liquid securities posted by the Seller under the Agreement(s).] All such principal, interest, obligations and liabilities, collectively, are the “Guaranteed Obligations”. This Guaranty is a guarantee of payment and not of collection.

 (Optional Change #5) Paragraph 2:  Check here to adopt this optional change [  FORMCHECKBOX 
 ].
2. 
The Guarantor hereby waives diligence, acceleration, notice of acceptance of this Guaranty and notice of any liability to which it may apply, and waives presentment and all demands whatsoever except as noted herein, notice of protest, notice of dishonor or nonpayment of any such liability, suit or taking of other action by Guaranteed Party against, and any other notice to (except as explicitly provided herein), any party liable thereon (including the Guarantor), filing of claims with a court in the event of the insolvency or bankruptcy of the Seller, and any right to require a proceeding first against the Seller.

(Optional Change #6) Paragraph 4:  Check here to adopt this optional change [  FORMCHECKBOX 
 ].
4.
Subject to the terms and conditions hereof, the obligations of the Guarantor under this Guaranty are absolute, irrevocable and unconditional and, shall not be released, discharged or otherwise affected by: (a) any extension, renewal, settlement, compromise, waiver, consent, discharge or release by the Seller concerning any provision of the Agreement(s) governing any of the Guaranteed Obligations of the Seller; (b) the rendering of any judgment against the Seller or any action to enforce the same; (c) the existence, or extent of, any release, exchange, surrender, non-perfection or invalidity of any direct or indirect security for any of the Guaranteed Obligations; (d) any modification, amendment, waiver, extension of or supplement to any of the Agreement(s) or the Guaranteed Obligations agreed to from time to time by the Seller and the Guaranteed Party; (e) any change in the corporate existence (including its constitution, laws, rules, regulations or powers), structure or ownership of the Seller or the Guarantor, or any insolvency, bankruptcy, reorganization or other similar proceedings affecting the Seller, its assets or the Guarantor; (f) the existence of any claim, set-off or other rights which the Guarantor may have at any time against the Seller or the Guaranteed Party, whether in connection herewith or in connection with any unrelated transaction; provided that nothing herein shall prevent the assertion of any such claim by separate suit or compulsory counterclaim; and (g) the invalidity, irregularity or unenforceability in whole or in part of the Agreement(s) or any Guaranteed Obligations or any instrument evidencing any Guaranteed Obligations or the absence of any action to enforce the same.

(Optional Change #7) Paragraph 5:  Check here to adopt this optional change [  FORMCHECKBOX 
 ].
5.
Until such time as the Guaranteed Obligations have been paid in full, the Guarantor hereby irrevocably waives (a) any right of reimbursement or contribution, and (b) any right of salvage against the Seller or any collateral security or guaranty or right of offset held by the Guaranteed Party therefor.
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 (Optional Change #8) Paragraph 11:  Check here to adopt this optional change [  FORMCHECKBOX 
 ].
11. 
Subject to Paragraph 10, this Guaranty shall remain in full force and effect until all Guaranteed Obligations have been fully and finally performed, at which point it will expire.  The Guarantor may terminate this Guaranty upon thirty (30) days prior written notice to the Guaranteed Party which termination shall be effective only upon receipt by the Guaranteed Party of alternative means of security or credit support, as specified in the Agreement(s) and in a form reasonably acceptable to the Guaranteed Party. Upon such expiration or termination, the Guarantor shall have no further liability under this Guaranty, except with respect to the Guaranteed Obligations arising or created prior to the time the expiration or termination is effective, which Guaranteed Obligations shall remain guaranteed pursuant to the terms of this Guaranty until finally and fully performed.

 (Optional Change #9) Paragraph 11:  Check here to adopt this optional change [  FORMCHECKBOX 
 ].
11. 
Subject to Paragraph 10, this Guaranty shall remain in full force and effect until all Guaranteed Obligations have been fully and finally performed, at which point it will expire.  The Guarantor may terminate this Guaranty upon thirty (30) days prior written notice to the Guaranteed Party which termination shall be effective only upon receipt by the Guaranteed Party of alternative means of security or credit support, as specified in the Agreement(s) and in a form reasonably acceptable to the Guaranteed Party. Upon the effectiveness of any such expiration or termination, the Guarantor shall have no further liability under this Guaranty, except with respect to the Guaranteed Obligations arising or created prior to such expiration or termination, which Guaranteed Obligations shall remain guaranteed pursuant to the terms of this Guaranty until finally and fully performed.

 (Optional Change #10) Paragraph 12:  Check here to adopt this optional change [  FORMCHECKBOX 
 ].
12. 
All payment demands, requests, instructions, notices and other communications hereunder shall be made at the addresses by hand delivery, by next day delivery service effective upon receipt, or by certified mail return receipt requested (effective upon scheduled weekday delivery day) or telefacsimile (effective upon receipt of evidence, including telefacsimile evidence, that telefacsimile was received).

(Optional Change #11) Paragraph 12:  Check here to adopt this optional change [  FORMCHECKBOX 
 ].
12. 
All notices and other communications hereunder shall be made at the addresses by hand delivery, by next day delivery service effective upon receipt, or by certified mail return receipt requested (effective upon scheduled weekday delivery day) or telefacsimile (effective upon receipt of evidence, including telefacsimile evidence, that telefacsimile was received)

If to the Guarantor:
[Guarantor]
[Address]

Attn:  Treasurer   

Fax: [Fax no.]
[Tel: [Phone no.]--  for use in connection with courier deliveries]
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 (Optional Change #12) Paragraph 14:  Check here to adopt this optional change [  FORMCHECKBOX 
 ].
14. 
This Guaranty and the rights and obligations of the Seller and the Guarantor hereunder shall be construed in accordance with and governed by the laws of the Commonwealth of Pennsylvania.  The Guarantor and Guaranteed Party jointly and severally agree and irrevocably submit to the exclusive jurisdiction of state and federal courts located in the Commonwealth of Pennsylvania over any disputes arising or relating to this Guaranty and waive and agree not to assert as a defense any objections to such venue, including the defense of inconvenient forum.
(Optional Change #13) Paragraph 17:  Check here to adopt this optional change [  FORMCHECKBOX 
 ].
17. 

Optional Change #13 may only be adopted if the entity named as the Guarantor is not a trust.
If you are electing to adopt Optional Change #13, the following certification must be signed by the Representative of the RFP Bidder or by the Officer of the RFP Bidder:

I certify that the Guarantor, on whose financial standing the RFP Bidder will be relying, is not a trust. 




_____________
Signature of Officer or Representative

Date

� All times are Eastern Prevailing Times (“EPT”).
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